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Vivid, Inc., a Wsconsin corporation, FILED
Peti ti oner-Respondent, JUL 2, 1998
V. Marilyn L. Graves
Clerk of St_Jpreme Court
Ronald R Fiedler, Secretary of the Madison, W1

W sconsin Departnent of Transportation
and W sconsi n Departnent of
Transportation,

Respondent s- Appel | ant s-
Petitioners.

REVI EW of a decision of the Court of Appeals. Affirmed in

part, reversed in part, and remanded with directions.

M1 WLLIAM A BABLI TCH, J. This case involves the
question of the proper determ nation of just conpensation for
out door advertising signs, owned by Vivid, Inc. (Vivid), that the
State of Wsconsin renoved in 1989 in conjunction with a hi ghway
i nprovenent project along Interstate 90. Three issues are
present ed. 1) Does Ws. Stat. 8§ 84.30 provide the exclusive
remedy for just conpensation for these signs? W conclude it
does. 2) Does just conpensation for the taking of these signs
include the value of the location of the signs? W conclude it
does. 3) Wiat is the appropriate nethod for determ ning just
conpensation in this case? Three of us conclude that the use of
a Goss Incone Miultiplier (@M nethod, anong other valuation

met hods, was appropriate. Accordingly, although four justices
1
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concur in the result but disagree with the analysis regarding the
AGM we affirmthe court of appeals’ decision on these issues.
However, the court of appeals also allowed attorney fees to
Vi vi d. Because 8§ 84.30 does not allow for attorney fees, we
reverse the court of appeals on that issue.

FACTUAL AND PROCEDURAL HI STORY

12 This case has a I ong and conpl ex history which warrants

review in sone detail. Vivid is a conpany that owns outdoor
advertising signs. Typically, Vivid rents land adjacent to
heavily traveled roads and highways. Vivid then constructs a

billboard on this rented land. Although Vivid rents the |and on
which the billboard is located (the sign site), Vivid owns the
sign itself. Vivid contracts with businesses to display their
advertising on the billboard for a certain term

13 In 1988, the State Departnent of Transportation (DOT or
State) notified Vivid that two signs, the “Antiques” sign and the
“Trucks” sign, located next to Interstate 90 and the Aval on Road
i nterchange near Janesville had to be renoved as part of a
hi ghway i nprovenent project. Vivid had eight- and ni ne-year sign
site leases left on the property and 36-nonth advertising
contracts on the signs.

14 The State offered conpensation to the owners of the
land on which the signs were | ocated. The State also offered
Vivid relocation benefits according to Ws. Stat. § 32.19 (1987-
88)! and Ws. Adnmin. Code § ILHR 202.64. The relocation benefits

LAl references to Wsconsin Statutes are to the 1987-88
versi on unl ess ot herw se not ed.



No. 96-1900

of fered included reasonabl e expenses relating to noving the signs
as well as actual or reasonabl e expenses not exceedi ng $1, 000 per
sign for searching for new sign sites. The State infornmed Vivid
that if the signs could not be noved, the State would reinburse
Vivid for the actual, direct loss of its tangible personal
property predicated on the lesser of the units’ depreciated in-
pl ace value or their estimated noving cost. Vivid did not
respond to either the State's offer for Vivid to participate in
the conpensation offered to the |andowners nor to the State's
offer for relocation assistance. The State renoved the signs in
April, 1989.

15 On June 2, 1989, Vivid filed a notice of injury and
notice of <claim with the State, pursuant to Ws. Stat.
88 893.80(1) and 893.82. Vivid clained that it suffered a total
of $54,000 in danages, an anount Vivid clained reflected the fair
mar ket value of the razed signs. Vivid also requested interest
and loss of revenues from April, 1989 when the signs were
destroyed, as well as attorney fees. The State did not respond
to these notices. On COctober 16, 1989, Vivid filed an action
requesting that inverse condemmation proceedings be comrenced
pursuant to Ws. Stat. § 32.10. Wth this action, Vivid
requested just conpensation under 8 32.10 for the signs that the
State renmoved and other costs and disbursenents including
attorney fees according to Ws. Stat. § 32.28.

16 The <circuit <court granted the State’s notion for
summary judgnent and dismssed Vivid' s petition for an inverse

condemmati on proceeding. Vivid appeal ed.
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17 The court of appeals reversed the circuit court’s order
granting the State summary judgnent and remanded the cause for

further proceedings under Ws. Stat. 8 32.10. See Vivid, Inc. v.

Fiedler, 174 Ws. 2d 142, 147, 497 N.W2d 153 (Ct. App. 1993)
(hereinafter referred to as Vivid |).
18 This court granted the State's petition for review.

The issue presented was whether Vivid was entitled to just
conpensation for its signs. The State argued that it need only
pay Vivid relocation benefits under Ws. Stat. § 32.109. Vivid
argued that it was entitled to just conpensation under a variety
of theories, including Ws. Stat. § 84.30. Li ke the court of
appeals, this court concluded that the State had to pay Vivid
just conpensation and remanded to determ ne the amount of just

conpensati on. See Vivid, Inc. v. Fiedler, 182 Ws. 2d 71, 73

512 NW2d 771 (1994) (hereinafter referred to as Vivid I1).
However, we relied solely on 8 84.30 for our conclusion and
specifically stated that we need not reach the other grounds
raised by Vivid to support its argunent that it was due just
conpensation. See id. at 75 n.4, 80.

19 We concluded that “[t]he fact that the billboards were
removed in the context of an em nent domain proceeding, rather
t han under sec. 84.30(5), which governs renoval of nonconform ng
signs, is irrelevant. The express |anguage of sec. 84.30(6)
requi res paynent of just conpensation ‘regardl ess of whether the
sign was renoved because of this section.”” 1d. at 79 (quoting
Ws. Stat. 8§ 84.30(6)). In remanding the case to the circuit

court for determ nation of the anmount of just conpensation, this
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court directed the circuit court to “refer to section 84.30(7),
Stats., which discusses the neasure of just conpensation and
section 84.30(8), Stats., which discusses agreed price and adds
that conpensation is determ ned under section 32.05, Stats., if
the DOT and the owner fail to reach agreenent on the anount of
conpensation.” Id. at 81 n.8.

10 On remand, the Rock County GCrcuit Court, John H.
Lussow, Judge, allowed Vivid to proceed as if the case were one
for inverse condemmation under Ws. Stat. § 32.10. Over the
State’s objection, the circuit court allowed Vivid s expert to
testify about valuing the billboards using an inconme approach
whi ch considers the inconme of the sign before the taking and
projected incone after the taking, and a conparable sales or
mar ket approach which |ooks to conparable sales using a G oss
I ncone Multiplier (G@M to determne the anount of incone
produced by an individual sign. The circuit court also allowed
the State’ s evidence regarding the cost approach which val ues the
sign structure using cost-|ess-depreciation and then adds that to
the | easehold value. The jury determ ned that the two bill boards
had a fair nmarket value of $37,800, an anpbunt far exceeding the
anount cal cul ated under the State’'s cost approach. Vivid then
filed a notion for judgnment on the verdict. The circuit court
concluded that Vivid was entitled to judgnment on the verdict of
$37,800 as just conpensation for the signs, interest on the
judgment in the anount of $13,230 pursuant to Ws. Stat.

8§ 32.05(11)(b), and litigation expenses including attorney fees
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of $166, 261 pursuant to Ws. Stat. 8§ 32.28, for a total judgnent
of $217,292 together with statutory interest.
11 The State appealed the circuit court’s order. In an

unpubl i shed decision, Vivid, Inc. v. Fiedler, No. 96-1900,

unpublished slip op. (Ws. C. App. Cct. 2, 1997) (hereinafter
referred to as Vivid I11), the court of appeals affirmed the
circuit court’s order. However, the court of appeals determ ned
that the circuit court erred in allowing testinony regarding the
GM See id., unpublished slip op. at 13-14. They determ ned
that the incone approach was the appropriate valuation nethod in
this case. See id., unpublished slip op. at 15. The court of
appeal s determned that the error of admtting evidence regarding
the G Mwas harm ess; therefore they concluded that they need not
reverse and remand the judgnment because the result woul d probably
not be nore favorable to the DOT under the income approach than
the current jury verdict%remand woul d not affect the substantial
rights of the parties. See id., wunpublished slip op. at 19
(referring to Ws. Stat. 8 805.18(2)).
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12 This court granted the State’'s petition for review of
this second court of appeals decision, Vivid Ill, on Decenber 16,
1997.2

JUST COMPENSATI ON AND BI LLBOARD VALUATI ON

113 The first issue presented is whether Ws. Stat. § 84.30
provides the exclusive renmedy for just conpensation for the
taking of Vivid s signs. Resolution of this issue requires
interpretation of 8§ 84. 30. A question of statutory
interpretation is a question of law which this court reviews de

novo. See Hughes v. Chrysler Mtors Corp., 197 Ws. 2d 973, 978,

542 N.W2d 148 (1996). Qur primary goal in statutory
interpretation is to discern the legislature's intent. See id.

(citing Scott v. First State Ins. Co., 155 Ws. 2d 608, 612, 456

N.W2d 152 (1990)). This court ascertains that intent by first

exam ning the plain |anguage of the statute. See Anderson V.

Cty of MIwaukee, 208 Ws. 2d 18, 25, 559 N.W2d 563 (1997)

2 At the outset, Vivid argues that the State waived its
right to appellate review and remand for a new trial because it
failed to file notions after the jury verdict. “’Motions after
verdict nust state with particularity the alleged error so as to
apprise the trial court of the alleged error and give it an
opportunity to correct it, thereby avoiding a costly and time-
consum ng appeal .’” Calero v. Del Chemcal Corp., 68 Ws. 2d
487, 497, 228 N.W2d 737 (1975) (quoting Kobelinski v. MIwaukee
& Suburban Transport Corp., 56 Ws. 2d 504, 517, 202 N.W2d 415

(1972)). Although failure to file post-verdict notions “limt[s]
the issues that may be asserted as a matter of right on the
appeal . S [ T] he appeals court has jurisdiction over a
tinmely appeal and may in its discretion conclude that, in the
interest of justice, the issues not assertable as a matter of
right may neverthel ess be reviewed.” Hartford Ins. Co. v. Wiles,
138 Ws. 2d 508, 510-11, 406 N.W2d 426 (1987). Accordingly, in
the interest of justice, we review all issues raised by this
case.
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(citations omtted). |If the plain |anguage is anbi guous, we then
turn to the scope, history, context, subject nmatter and purpose

of the statute to determne legislative intent. See Hughes, 197

Ws. 2d at 978 (citing Scott, 155 Ws. 2d at 612).
A

14 In Vivid 11, this court determined that Vivid was
entitled to just conpensation under Ws. Stat. § 84.30(6). See
Vivid I, 182 Ws. 2d at 81. "[We have concluded that just
conpensation is statutorily required by sec. 84.30(6). Qur
determnation is based entirely on the statute and does not
i nvol ve the just conpensation provision contained in article I,
section 13 of the Wsconsin Constitution.” Ild. at 80. In
determning that Vivid was entitled to just conpensation under
8§ 84.30, we failed to make clear what we now explicitly concl ude:
8§ 84.30 is Vivids exclusive renmedy for recovering just
conpensati on.

15 Wsconsin Stat. 8 84.30 is the Wsconsin adaptation of
the federal Hi ghway Beautification Act (HBA), 23 U S.C. § 131.

The Wsconsin legislature adopted a state counterpart to the

federal act to avoid a reduction in federal highway funding. “If
W sconsin does not act, it wll lose about $6.7 mllion in
federal aid highway funds.” Robert W Larsen, Qutdoor Sign

Regul ation in Eden and Wsconsin, 1972 Ws. L. Rev. 153, Note at

164 (citing MIwaukee Journal, Feb. 28, 1971, at 22, col. 3, part
1).
116 Vivid argues that although Ws. Stat. 8§ 84.30 provides

that Vivid is due just conpensation, it nmay proceed under either
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8§ 84.30 or Ws. Stat. § 32.10 for determnation of just

conpensati on because the action is an em nent domai n proceedi ng.

We di sagree. The |anguage and franmework of 8§ 84.30 indicate

that it is the exclusive renmedy for determ ning just conpensation
for renoved signs that neet the criteria of 8§ 84.30(6).

127 As noted above, we discern the intent of the

| egislature by first turning to the plain |anguage of the

statute. See Anderson, 208 Ws. 2d at 25. The plain | anguage of

Ws. Stat. 8§ 84.30 nodels 23 U S C § 131 and sets forth the
overall framework for recovering just conpensation. Subsecti on

(6) (reprinted below)® sets forth the criteria for the types of

® Ws. Stat. § 84.30(6) provides as foll ows:

(6) JusT COVPENSATI ON. The departnment shall pay just
conpensati on upon the renoval or relocation on or after
March 18, 1972, of any of the follow ng signs which are
not then in conformty with this section, regardl ess of
whet her the sign was renoved because of this section

(a) Signs lawfully in existence on March 18, 1972.

(b) Signs lawfully in existence on |and adjoining
any highway nmade an interstate or primary highway after
March 18, 1972.

(c) Signs lawfully erected on or after March 18,
1972.

Any sign that is visible fromthe main-travel ed way of any
interstate or federal-aid highway and nmintained or erected in
any area adjacent to and within 660 feet of an interstate or
hi ghway after March 18, 1972 or outside this area after June 11,
1976 is not in conformty wth Ws. Stat. 8§ 84.30 except the
fol | ow ng:

(a) directional or other official signs; (b) signs
advertising sale or |ease of property upon which they
are | ocated; (c) signs advertising activities conducted
on the property on which they are located; (d) signs
| ocated in business areas on March 18, 1972; (e) signs
erected in business areas subsequent to March 18, 1972,
which will conmply with 84.30(4); (f) signs located in
urban areas outside the adjacent area (footnote
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signs for which just conpensation is allowed. Subsection (7)
(reprinted bel ow)* provides the measure of just conpensation if a
sign neets the criteria of subsection (6). Subsection (8)

(reprinted below)® sets forth the procedure for recovering just

omtted); (g) landmark signs; (h) signs outside the
adj acent area not erected for the purpose of being read
fromthe main travel ed way; (i) signs on farm buil di ngs
that pronote a Wsconsin agricultural pr oduct .
(footnote omtted). Vivid's signs are nonconform ng
under sec. 84.30 because they do not fit within any of
t hese categori es.

Vivid Il, 182 Ws. 2d at 78 (referring to Ws. Stat.
§ 84.30(3)).

* Ws. Stat. 8§ 84.30(7) provides as follows:

(7) MEASURE. The just conpensation required by sub.
(6) shall be paid for the foll ow ng:

(a) The taking from the owner of such sign, al
right, title and interest in and to the sign and his
| easehol d relating thereto, including severance damages
to the remaining signs which have a unity of use and
ownership with the sign taken, shall be included in the
anounts paid to the respective owner, excluding any
damage to factories involved in manufacturing,
erection, nmaintenance or servicing of any outdoor
advertising signs or displays.

(b) The taking of the right to erect and maintain
such signs thereon fromthe owner of the real property
on which the sign is |ocated.

> Ws. Stat. § 84.30(8) provides as follows:

(8) AGREED PRICE. Conpensation required under subs.
(6) and (7) shall be paid to the person entitled
t hereto. If the departnent and the owner reach

agreenent on the anount of conpensation payable to such
owner in respect to any renoval or relocation, the
departnent may pay such conpensation to the owner and
thereby require or termnate the owner’s rights or
interests by purchase. |If the departnment and the owner
do not reach agreenent as to such anount of
conpensation, the departnent or owner may institute an
action to have such conpensation determ ned under s.
32. 05.

10
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conpensat i on. The signs in question in this case neet the
criteria of 8 84.30(6)%they were nonconformng signs lawfully in
exi stence on March 18, 1972. Therefore, follow ng the framework
of 8§ 84.30, just conpensation nmust be neasured under subsection
(7) and recovered follow ng the procedure under subsection (8).

18 Vivid argues that although the signs may neet the
criteria of Ws. Stat. § 84.30(6), this statute is not the
excl usive renedy. Vivid essentially asks this court to ignore
statutory | anguage. At oral argunent Vivid stated that the
guestion in this case is whether the “little anendnment that was
grafted onto the end of § 84.30(6) makes an em nent domain case
becone magically a Hi ghway Beautification Act renpoval case.”
What Vivid characterizes as a “little anendnent” that the
| egi slature “grafted” onto the end of a statute is critical to
determning legislative intent. 1In 1978, 23 U S.C. 8§ 131(g) was
anended to add that just conpensation nust be paid for renoved
signs “whether or not renoved pursuant to or because of this
section.” The Wsconsin legislature followed suit and anended
8§ 84.30(6) in 1979, adding the simlar |anguage: “regardless of
whet her the sign was renoved because of this section.” See Ch.
253, Laws of 1979.

119 By anending Ws. Stat. 8 84.30(6) to add | anguage t hat
provides that the DOI shall pay just conpensation “regardl ess
whether the sign was renoved because of this section,” the

| egi slature provided that just conpensation is paid for this type

11



No. 96-1900

of sign whether the sign is renoved because of em nent domain,
the HBA, a local ordinance, or any other reason. It does not
matter why Vivid s signs were renoved. Fol | owm ng the franmework
of 8 84.30, if the signs nmeet the criteria of § 84.30(6), just
conpensati on nmust be paid as nmeasured under § 84.30(7) follow ng
t he procedures of § 84.30(8).

20 Additionally, if Vivid were allowed to rely on Ws.
Stat. 8 84.30(6) only for the determnation that it is entitled
to just conpensation in the first place, but then turn to Ws.
Stat. ch. 32 for determining the anount of just conpensation,
8 84.30 would becone, in essence, a nullity. Every party whose
signs neet the criteria of § 84.30(6) would nonetheless use
chapter 32 for determ ning just conpensation because that chapter
allows for litigation expenses including attorney fees. See Ws.
Stat. 8§ 32.28. Section 84.30 does not provide for attorney fees
and therefore, in all likelihood no one would rely on that
statute.

121 Accordingly, followng the |anguage and franmework of
Ws. Stat. 8§ 84.30, we conclude that 8§ 84.30 is the exclusive
remedy for determining just conpensation for signs neeting the
criteria of 8 84.30(6).

B.

22 Having determned that Ws. Stat. 8 84.30 provides the
exclusive renmedy for conpensation for renoved signs neeting the
statutory requirenents, the question remains: what constitutes
appropriate just conpensation? Section 84.30(7) provides that

“[t]he just conpensation required by sub. (6) shall be paid for

12
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the followng: (a) The taking from the owner of such sign, all
right, title and interest in and to the sign and his |easehold
relating thereto . . . .” 8 84.30(7). Stated another way, the
plain | anguage of the statute requires that the sign owner be
conpensated for the value of all right in the sign, the value of
the title, the value of the interest in and to the sign, and the
value of the |leasehold interest. The plain |anguage of the
statute does not, however, define what constitutes the value of
the “right, title and interest in and to the sign,” nor does it
define what constitutes the value of the | easehold. W therefore
turn to extrinsic aids to determne the nmeaning of these terns
and the interests conpensabl e.

123 “Just conpensation” is the fair market value of the
property. “Fair market value, as in any other type of case, is
ordinarily neasured as the price that the aggregate assetthe
| ease, permt and sign¥%would bring in the marketplace in a
voluntary sale to a know edgeabl e buyer, considering all rel evant

factors.” 8A N chols on Emnent Domain, § 23.04[1] at 23-47

(footnote omtted) (3d ed. 1997).

24 The State argues that under Ws. Stat. 8§ 84.30(6) and
(7), the only conpensable interests are the value of the sign
structure and the value of the |easehold interest. The State
asserts that the value of the |easehold interest enconpasses the
value of the sign site. Vivid, on the other hand, argues that
t he conpensabl e val ue of an outdoor advertising sign is nore than

just the wood, nails, and paint that nmake up the sign structure.

13
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“IAl] sign built of teak and ebony is no nore valuable to a sign
conpany than one built frompine.” Respondent’s brief at 42.

125 We agree with Vivid that the value of an outdoor
advertising sign is nore than just the sign structure and
| easehol d val ue of the land on which the sign sits. An inportant
aspect of outdoor advertising is the value of the location. As
Vivid argues, the materials of the sign do not influence its
val ue. Rat her, location is of paranount inportance in outdoor

adverti sing.

[B]illboard |ocations, as conmpared to billboards
t hensel ves, are uni que. Dependi ng upon the viewable
distance in either direction, the anmount of traffic
passing the | ocation, and the type of view ng public, a
| ocation of a particular billboard my have a value
over and above its nuts and bolts value. In this
sense, in the billboard industry, it 1is wvirtually
i npossible to separate |ocation fromthe structure.

Cty of Scottsdale v. Eller Qutdoor Advertising Co., 579 P.2d

590, 598 (Ct. App. Ariz. 1978). A sign |ocated near Janesville
and next to Interstate 90, a main east-west interstate highway,
is certainly nore valuable than a sign |ocated near Janesville
but adjacent to County H ghway A In wvaluing outdoor
advertising, the location has a value in and of itself. See,

e.g., Donald T. Sutte, MAI, The Appraisal of Qutdoor Advertising

Signs, Appraisal Institute (1994) ("[L]ocation is as inportant to
a sign as it is to other types of real estate.” (at 17); "Signs
are purchased for their |locations, the signboard structures
t hensel ves, and the land |eases that run with the sites on which

the signs stand."” (at 18)).

14
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26 In sum just conpensation consists of the fair market
value of the property taken. In regard to outdoor advertising
we conclude that the value of the sign is derived largely from
the location of the sign. Therefore, “all right, title and
interest in and to the sign and . . . |easehold relating thereto”
must include not only the value of the sign structure and
| easehol d val ue, but also the value of the |ocation.

C

27 Having determned that the State nust conpensate Vivid
not only for the sign structure and |easehold but also for the
| ocation of the sign, we now consider the valuation nethods for
determ ning such just conpensation.

128 There is nothing in the plain |anguage, |egislative
hi story, scope, context or purpose of Ws. Stat. 8 84.30 or its
federal counterpart, 23 U S.C § 131, that restricts courts to a
particular valuation nethod to determne just conpensation.
ldeally, as with any dispute, the parties can resolve their
differences regarding just conpensation wthout [|itigation.
However, “[i]f the departnment and the owner do not reach
agreenent as to such anopunt of conpensation, the departnent or
owner may institute an action to have such conpensation
determ ned under s. 32.05.” Ws. Stat. § 84.30(8).

129 In this case, the DOT and Vivid did not reach an
agreenent as to the amount of just conpensation. Accordi ngly,
either party could institute an action under Ws. Stat. § 32.05
for determnation of just conpensation. Under § 32.05, the

parties nust conply with several procedural steps. However,

15
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either party may ultimately appeal a determnation of just
conpensation to the circuit court. See  Ws. St at.
8§ 32.05(10)(a). The issue of just conpensation nust be tried by
a jury unless jury trial is waived by both parties. See id.
Ceneral ly, “any professionally accepted apprai sal nethodol ogy .
w Il be adm ssible in such cases with objections normally going
to the weight, not the conpetency of the testinony.” 8A N chols

on Em nent Domain, 8 23.04 at 23-52 (footnote omtted). See also

Eller Qutdoor Adver. Co., 579 P.2d at 598. “The court shal

enter judgnment for the anount found to be due . . . .7 W' s.
Stat. 8§ 32.05(10)(b).

130 Like Ws. Stat. 8§ 84.30, Ws. Stat. § 32.05 does not
dictate a particular valuation nethod to determne just
conpensati on. Rather, 8 32.05 requires that the issue of just
conpensation be determned by a jury. W discern no authority in
the statutes for the State’'s assertion that just conpensation
must be determ ned using the cost approach.

131 There are three recognized valuation nethods for
bi | | boards: cost approach, inconme approach and market approach.

See 8A Nichols on Em nent Domain, 8 23.04[4] at 23-51 through 23-

59. In the present case, the State presented evidence regarding
the cost approach. Vivid presented evidence regarding both the
i ncone and nmar ket approaches. Adm ssion of evidence is left to

the discretion of the circuit court. See Leathem Smth Lodge,

Inc. v. State, 94 Ws. 2d 406, 409, 288 N.W2d 808 (1980). Three

of us conclude that the circuit court did not erroneously

exercise its discretion in admtting evidence fromboth the State

16
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and Vivid regarding different valuation nethods for the jury to
determne which nethod is nore credible and nore adequately
reflects just compensation.?®

132 Under the cost approach to valuing billboards,
advocated by the State, the sign structure and the |easehold
interest in the sign site are first valued separately. The sign
structure is valued by using cost-|ess-depreciation which sinply
considers the cost of reproducing the sign as new (the wood

bolts, etc.) mnus depreciation. See, e.g., Soo Line R Co. .

Dept of Revenue, 89 Ws. 2d 331, 350, 278 N.W2d 487 (C. App

1979) (regarding property tax assessnent of railroad). The val ue
of the leasehold interest is the difference between the
contractual rent that the sign conpany is paying to the |and
owner and the market rent at the tine of the appraisal. See 23
CFR 8 750.303(c) (1989). The value of the sign structure and the
| easehold interest are then conbined as the neasure of just
conpensati on. The State put no value on the |easehold interest

in this case because there was no difference between Vivid's

® The concurring opinion, which really should have been
witten as the mgjority opinion, reaches out and resolves an
i ssue not before us: the appropriateness of the cost approach
This issue was neither raised, briefed nor argued by Vivid.
Because Vivid did not challenge the adm ssibility of the State’'s
cost approach, the three of us would not determ ne whether the
cost approach adequately conpensates Vivid for the value of the
| ocation of the signs; neither should the concurrence.
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contractual rent and the market rent. Thus, the State in effect
val ued only the sign structure.’

133 Vivid offered testinony regarding both the market and
i ncome approaches. The market approach uses the GMto value the
billboards by looking to the sale of reasonably conparable

property. See, e.g., Rosen v. MIlwaukee, 72 Ws. 2d 653, 662,

242 N W2d 681 (1976) (regarding property tax assessnent)

(quoting State ex rel. Enterprise Realty Co. v. Sw derski, 269

Ws. 642, 645, 70 N.wW2d 34 (1958)). A GM is a unit of
conpari son. It is determned by dividing the sales price of a
group of signs by the annual gross rental income generated by
those signs. For an exanple of how the G M generally works, see

below.® See 8A Nichols on Eminent Domain, § 23.04[4][c] at 23-

" Using the «cost-less-depreciation nethod, the State's
apprai ser valued the “Antiques” sign at $5,000 and the “Trucks”
sign at $5, 500. He arrived at these figures by calculating the
cost of reproducing the signs as new (the wood, bolts, etc.)
m nus 35% depreci ation, plus an estimted value of the artwork at
$1,000 mnus 30% depreciation, plus $2,500 to conpensate Vivid
for its tinme and effort in looking for a new site for the sign.

8 Exanple: Ten billboards generating $100,000 gross
annual rental income are sold for $400,000. The G oss
Rent [Inconme] Miultiplier, sales price divided by gross
rental incone, is four ($400,000 [/] $100,000 = 4). |If
the billboard being apprai sed generates $12,000 gross
rental incone per vyear, its value is $48,000, four
times income (4 x $12,000 = $48, 000).
8A Ni chols on Em nent Domain, 8 23.04[4] at 23-58.
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57-58. For an analysis of how the G M wrked in this case, see

bel ow. °

° Vivid s appraiser |ooked at a nunber of recent sales of
signs and sign businesses and narrowed the conparable properties
to four that, in his professional judgnent, were the nost
conpar abl e. Wthin that group of four conparable sales, the
apprai ser used a “bracketing” nmethod. That is, he identified one
of the four conparable sales as involving property that was
better than the signs being appraised. The G Mfor that property
set the high limt. He also identified a conparable sale of
property that was not as good as the signs being appraised and
the G M from that sale set the low |imt. Then, wusing his
pr of essi onal j udgnment the appraiser determ ned that an
appropriate G Mto use for the signs being apprai sed was between
the high and low limts.

Specifically, the high limt GMin this case was the sale
of a group of well-maintained smaller signs near Rockford,
I1linois which were well | ocated. Dividing the sales price of
this group of signs of $125,000 by the annual gross rental incone
of $29,268, the GMwas 4.27. The lowlimt G@Min this case was
the sale of a group of older signs, sonme of which were on
Interstate 43. Dividing the sales price of $225, 000 by the
annual gross rental incone of $80,820, the AMfor this sale was
2.78. A third conparable sale was the sale of an entire sign
conpany in Madison, Wsconsin. Dividing the sales price of
$4, 900,000 by the annual gross rental incone of $1,338,890, the
G Mfor this sale was 3.38. Because this sale of the entire sign
busi ness included sonme personal property assets, the appraiser
testified that he woul d adjust down by 5 percent so the G M would
be 3.2. Finally, the appraiser considered the sale of 71 signs,
none of which were on interstate highways as were the signs being
appr ai sed. Dividing the sales price of $550,000 by the annual
gross rental incone of $194,412, the G Mfor this sale was 2.83.
Thus, the low Iimt G M was 2.78 and the high [imt GM was
4.27. Gven the A M calculated from these conparable sales and
his experience in the industry, the appraiser wused his
prof essional judgnment to determne that an appropriate G M in
this case would be 3.5. He testified that an average G M for
signs in a rural area would wusually be 3 to 3.2 However,
because these signs, located on the interstate, bring a higher
rent for the |east anmount of |abor, the appraiser determ ned a
G Mof 3.5 was nore appropriate.

19



No. 96-1900

134 Vivid argues that the G M used in the market approach
is a valid valuation nethod because it actually nmeasures the fair
mar ket val ue¥%awhat a willing buyer would pay to a willing seller.

Three of us agree. Vivid is entitled to just conpensation, see
Vivid Il, 182 Ws. 2d at 73, and just conpensation is the fair
mar ket val ue of the property taken, in this case, two bill boards.

Fair market value is what a willing buyer would pay to a willing

seller, neither being under conpul sion. See 8A Nichols on

Em nent Domain, 8§ 23.04[1] at 23-47. Here there is anple

evidence, not contradicted by the State, that the outdoor

The appraiser then applied the GMof 3.5 to the signs being
appraised by nultiplying the gross rental incone of the sign by
the GM Accordingly, he appraised the value of the “Antiques”
sign as $21,000, calculated by nultiplying the annual gross
rental incone of $6,000 by the G M of 3.5.

Regarding the “Trucks” sign, the appraiser testified that
when he did the appraisal, he erroneously used an annual gross
rental incone for the sign of $9,480 which was $790 per nonth for
12 nonths. He testified that this was in error, however, because
the contract for the “Trucks” sign was for two sign faces and
only one sign face was renoved by the DOI. Accordingly, at the
trial he testified that the gross nonthly rental i ncome
attributable to the “Trucks” sign should be $550. He arrived at
that figure by looking to the rent for the “Antiques” sign which
was directly across the interstate but facing the other
direction. He testified that the signs were in simlar condition
and size. He testified that he attributed an extra $50 per nonth
in rental incone to the “Trucks” sign because it was illum nated
whi ch usual ly generates higher revenue. Using this nonthly gross
rental incone of $550 or an annual gross rental inconme of $6, 600,
the appraiser testified that the value of the “Trucks” sign was
$23, 100, calculated by multiplying the annual gross rental incone
of $6,600 by the G M of 3.5.

The total anobunt of just conpensation for the two signs

using Vivid s appraiser’s nmarket/d M approach was $43, 100. The
jury awarded Vivid $37, 800.
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advertising industry uses the GQMto determ ne the val ue of signs

in a transaction between a willing buyer and a willing seller.
135 Because “in the market for the purchase and sale of

bi |l | boards, buyers and sellers negotiate price as a function of

the incone the signs produce, . . . .” id. at 23-58, appraisers

devel oped the gross incone nultiplier as the best neans to
determine the price a wlling buyer would pay to a wlling

seller. See id.

The Goss . . . [lncone] Miltiplier approach appears
particularly appropriate where the evidence establishes
that the sign involved in the condemation cannot be
rel ocated onto the remaining property or elsewhere in
the immedi ate area. This approach best neasures the
value of the location inherent in the value of the
aggregate asset of the |ease, permt and billboard
because it is predicated on inconme produced by the sign
at the location, avoiding the shortcom ng of the cost
approach which ignores the | ocation altogether.

Id. at 23-59 (footnotes omtted). A factor which weighs heavily
in a court’s decision to admt evidence of the market approach

and @Mis the assertion that the bill board cannot be rel ocat ed.

See, e.qg., Eller Qutdoor Adver. Co., 579 P.2d 590.

136 As we discussed above, location is an extrenely
inportant part of valuing a billboard. The market approach using
the G Mtakes the value of the location into consideration. | t
reflects the fair market value¥%what a wlling buyer would pay a
willing seller3%the neasure used by the outdoor advertising
industry itself in actual practice. Accordingly, three of us
concl ude that the market approach using the G Mis an appropriate

val uation nethod for the jury's consideration. Certainly, given
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the nature of the billboard industry, a wlling seller would set
a price to reflect the value of the |ocation. Three of us
believe that questions regarding the appropriateness of what the
apprai ser uses as conparable sales to determne the G M and
ot her questions such as the length of the | easehold interest, are
factors for the jury to consider.

137 The State argues that the G M approach is an invalid
valuation nmethod as a mtter of |aw because non-conpensable
busi ness profits (explained below)!® are inextricably intertw ned
with the wvaluation. The State relies in part on a 1993
menmor andum from the Federal H ghway Admnistration (FHWA) to
regi onal FHWA adm nistrators regardi ng gui dance on valuation of
bi I | boar ds. The FHWA stated that total reliance on the G M or
i ncone approaches is not appropriate because it is difficult to
separate out |ost business profits which are not conpensable.
The FHWA did provide, however, that the G M and i ncone approaches
could be used if conponents attributable to | ost business profits

were documented and excluded from the valuation. Three of us

1 Business profits are the profits attributable to the
| abor and skill of the business owner. See Leathem Smth Lodge,
Inc. v. State, 94 Ws. 2d 406, 412, 416, 288 N W2d 808 (1980).
Lost business profits are not conpensable because they reflect
the value attributable to the work, efforts, and skill of the
property owner rather than the value attributable to the
property. See United State v. Petty Mtor Co., 327 U S. 372
377-78 (1946) (“Since ‘market value does not fluctuate with the
needs of the condemmor or condemmee but with general demand for
the property, evidence of loss of profits, danage to good wll
t he expense of relocation and other such consequential |osses are
refused in federal condemmati on proceedings.”) (citations
omtted). In other words, business profits are contrasted with
the profits attributable to the value of the property.
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first note that the guidance fromthe FHWA is a nenorandum not
regul ations. Mre inportantly, three of us fail to discern what
“business profits” are associated with an outdoor advertising
sign once the sign is in place. Al t hough the FHWA stated that
the G M is inappropriate because it is virtually inpossible to
separate the incone attributable to the business, the FHWA fail ed

to explain what constitutes income attributable to the business.

138 The State also failed to indicate what constitutes | ost
busi ness profits. In contrast to a resort which requires day-to-

day | abor by the owners and enpl oyees, see, e.g., Leathem Smth,

94 Ws. 2d at 416, little if any labor is required to maintain a
bil |l board, except for occasionally changing a light bulb. Wth
respect to outdoor advertising, three of us discern little if any
profits attributable to the |abor and skill of WVivid. Profits
are largely attributable to the |location of the sign.

139 Regardless of which approach the jury wultimtely
concludes reflects the proper determ nation of just conpensation,
the circuit court nmust instruct the jury to exclude any evidence
of lost business profits or expected |ease or contract renewals.

See Dusevich v. Ws. Power & Light Co., 260 Ws. 641, 642, 51

N.W2d 732 (1952) (regarding |lost business profits); Reibs v.
M | waukee County Park Conm ssion, 252 Ws. 144, 148-49, 31 N.W2d
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190 (1948) (regarding expectation of lease renewal).' In the
present case, the circuit court correctly instructed the jury
that it could not consider |ost business profits. Using the G M
met hod, Vivid s appraiser testified that the fair market val ue
for the two signs was $43,100. The jury returned a special
verdict, awarding Vivid $37,800 as just conpensation for both
si gns. Al though three of us believe that it is difficult to
di scern lost business profits in outdoor advertising valuation
and the State has pointed to no particular |ost business profits,
the jury may have, in sone neasure, taken non-conpensabl e | ost
business profits into consideration in awarding an anount | ower
than that resulting fromthe G M cal cul ati on.

40 Three of wus conclude that the market approach to
val uing outdoor advertising, using the GM is an appropriate
val uati on nethod. As the standard used in the industry for
valuing signs, the G M reflects fair market val ue. VWile we
agree that lost business profits are not conpensable in
determning just conpensation, three of us discern no |ost

busi ness profits associated with outdoor advertising. The value

' The concurring opinion concludes that the GM could
i nproperly conpensate for expectation of |ease renewal. See
concurring op. at 6. However, the concurring opinion determ nes
that using the GM in this case did not conpensate for
expectation of |ease renewal because “[t]he d4dM of 3.5
establishes the valuation for the billboard at the equival ent of
3.5 years of earnings, but the ground |eases on the signs in
guestion had a term of at |east eight nore years.” Concurring
op. at 6. The concurring opinion fails to recognize, however,
that the remaining length of the lease is a consideration in
choosi ng the proper conparable properties from which the AMis
determ ned. See Donald T. Sutte, MAI, The Appraisal of Qutdoor
Advertising Signs, Appraisal Institute (1994), at 45-46.
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of billboards, once constructed and in place, is largely a
function of the location, not the labor and skill of the sign
conpany. Three of wus cannot say that the circuit court

erroneously exercised its discretion in admtting evidence of the
mar ket approach using the G M *?

41 The State also challenges Vivid' s introduction of
evi dence regarding the inconme approach which values property on
“the basis of the incone prior to taking and projected incone

after the taking.” Leathem Smith, 94 Ws. 2d at 411. Vivid

introduced this evidence, not as a valuation nethod for these

signs, but as a check on the valuations determned using the

2 The solution proposed by the three of us would bring an
end to the problens guaranteed to result from the concurring
opi ni on. The concurring opinion creates nore problens than it
solves. It will create confusion in the circuit courts as to how
and when to apply the @M CGrcuit courts will not know what to
do with the court of appeals’ decision in this case regarding the
val uation anal ysis. Accordingly, it wll inevitably lead to
future litigation. W have had Vivid I, Vivid IIl, Vivid IIIl, and
today Vivid IV. Vivid Vwll now surely foll ow.

The concurring opinion tells circuit courts that the AGMis
sonetinmes acceptable, sonetines not, but provides little guidance
as to when to allowit. This case nay provide a good exanpl e of
the concurring opinion’s failing. Here, the State argues that
the GMis invalid because it may conpensate for |ost business
profits. The State fails, however, to provide any evidence to
support its argunent. The State failed to introduce any evidence
to show what portion of the revenue generated by the bill boards
in question is attributable to the efforts of the business rather
than the || ocation. Simlarly, the FHWA, in its nmenorandum
of fered no explanation regarding what constitutes |ost business
profits. Wile the three of us agree that business profits are
not conpensable, we are not persuaded that |ost business profits
are conpensated under the A M especially when neither the State
in support of its argunent, the FHWA in support of its
menor andum nor the concurrence in this case, can provide any
enl i ghteni ng gui dance to the contrary.
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mar ket approach. The inconme approach resulted in a valuation of
t he bill boards of $39, 300.

142 As a general rule, incone evidence is not admssible
where there is evidence of conparable sales. See id. at 413
There are, however, three exceptions: 1) profit is produced
w thout the owner’s labor; 2) profits derived fromthe property’s
use are the chief source of its value; and 3) the property is so
uni que that conparable sales data is not available. See id. at
414. W agree with the court of appeals that valuation of
billboards falls within the second exception: profits derived
fromthe use of the billboard is the chief source of its val ue.
(O course, as discussed above, in the billboard industry profits
are determned largely by location.)

143 Valuation of billboards may also fall within the third
exception to introducing incone evidence: the billboard is so
uni que that conparable sales data is not available. However, as
nmenti oned above, the question regarding the appropriateness of
what the appraiser uses as conparable sales is a question for the
jury.

44 The incone approach has been criticized as “a veiled
at t enpt to recover non- conpensabl e busi ness damages.
Neverthel ess, nearly every court that has been confronted wth
this argunent has held to the contrary and allowed the jury, in
assessing just conpensation, to consider the incone generated by

the rental of the sign faces to the advertisers.” 8A Nichols on

Em nent Domain, 8 23.04[4] at 23-56 (citing State v. Waller, 395

So. 2d 37, 41-42 (Ala. 1981); Arkansas State H ghway Conmin v.
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Cash, 590 S.wW2d 676, 678 (Ark. C. App. 1979); Eler Qutdoor

Adver. Co., 579 P.2d at 597-98; City of Norton Shores v. Hiteco

Metrocom 517 N.W2d 872 (Mch. C. App. 1994); State v. Wber-

Connel ly, Naegele, Inc., 448 N W2d 380, 384 (Mnn. C. App.

1989); National Adver. Co. v. State Dept. of Transp., 611 So. 2d

566, 570 (Fla. Dist. C. App. 1992)).

45 In sum three of us conclude that the circuit court
properly allowed the parties to introduce evidence regarding
di fferent valuation nethods for the jury to weigh in determning
the appropriate just conpensation for the signs. The circuit
court also correctly instructed the jury not to consider |ost
busi ness profits.

146 Finally, the State argues that the circuit court erred
in excluding Vivid s own testinony before the Cty of Reedsburg
Board of Review. The State wanted to cross-examine Vivid s
oper ati ons manager r egar di ng t esti nony made by Vivid
representatives at proceedi ngs before the Board of Review using
the cost-1less-depreciation approach to value sign structures in
Reedsburg for tax purposes. The State also wanted to admt
Vivid' s Statenment of Personal Property which showed Vivid s self-
assessnments of the values of signs wusing the cost-Iess-
depreciation valuation nmethod for property tax purposes. The
State wanted to use these statenents to inpeach the w tness and
for the truth of the matter asserted. The circuit court excluded
this evidence as irrelevant, and the court of appeals affirned.

147 Questions of admssibility of evidence are questions

within the circuit court’s discretion. See G ube v. Daun, 213
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Ws. 2d 533, 541-42, 570 N.wW2d 851 (1997) (citing State \v.
Pharr, 115 Ws. 2d 334, 342, 340 N.W2d 498 (1983)). “Were this
court is asked to review such rulings, we |look not to see if we
agree with the circuit court’s determ nation, but rather whether
‘“the trial court exercised its discretion in accordance wth
accepted legal standards and in accordance with the fact of

record.”” Gube, 213 Ws. 2d at 542 (citing State v. Pharr, 115

Ws. 2d 334, 342, 340 N.W2d 498 (1983)).

1748 We need not determ ne whether the evidence of Vivid's
testinony before the Gty of Reedsburg Board of Review or its
sel f-assessnents for its Statenent of Personal Property was
rel evant. Because the State had already introduced undisputed
testinony regarding the value of the sign structure, using the
cost appr oach, evi dence  of Vivid s tax assessnents was
cumul ati ve. See Ws. Stat. § 904.03. W cannot say that the
circuit court erroneously exercised its discretion when it
excluded this evidence. Accordingly, we affirm the court of
appeal s on this issue.

ATTORNEY FEES

149 W nust finally determne whether Vivid is allowed
l[itigation expenses including attorney fees for this action.
Vivid argues that using Ws. Stat. 8§ 32.05 to determne the
anount of just conpensation converts the action into one under
Ws. Stat. ch. 32. W disagree. Wsconsin Stat. § 84.30(8) only
aut hori zes parties and the court to use 8 32.05 to determ ne the
anount of just conpensation when the parties cannot agree on a

just conpensation. Using 8 32.05 to determ ne the anmpbunt of just
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conpensati on does not make the action one under chapter 32. The
action is still governed by § 84.30. Accordingly, Ws. Stat.
§ 32.28, allowing litigation expenses including attorney fees for
actions under chapter 32, is not applicable.

150 Because we determne that Ws. Stat. 8§ 84.30 provides
t he exclusive renedy when the State renpves signs that neet the
requi renents of 8§ 84.30, we nust determ ne whether attorney fees
are allowed under 8 84.30. No provision of 8§ 84.30 authorizes an
award of attorney fees either at the circuit court or on appeal.

Cf. CGottsacker Real Estate Co. Inc. v. State, 121 Ws. 2d 264,

270, 359 N W2d 164 (Ct. App. 1984) (litigation expenses under
Ws. Stat. 8§ 32.28 are recoverable for costs incurred both at the
circuit court and on appeal). Accordingly, Vivid may not be
awarded attorney fees. The part of the court of appeals’
decision affirmng the circuit court's judgnent in Vivid s favor
for litigation expenses pursuant to § 32.28 is reversed.
Therefore, we need not address the State’ s argunment that attorney
fees and costs are barred by the doctrine of sovereign imunity.
CONCLUSI ON

51 In sum we hold that Ws. Stat. 8§ 84.30 provides the
excl usive renedy for determ ning just conpensation when the State
takes or renoves outdoor advertising signs that neet the
statutory requirenents of 8 84.30, regardless of why the signs
were renoved. In this case, Vivid neets the requirenents of
8§ 84.30; therefore, this statute provides Vivid s exclusive
remedy for determnation of just conpensation for the signs

renmoved by the State.
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152 We also conclude that all right, title, and interest in
and to the sign and the |easehold interest includes not only the
val ue of the sign structure itself and |easehold value, but also
the value of the sign location. Therefore, three of us concl ude
that the parties may introduce evidence, as they did in this
case, regarding different valuation nethods for the jury to weigh
in determning the appropriate just conpensation for the signs.

153 Accordingly, we affirm that part of the court of
appeal s’ decision which upheld the jury verdict as to the val ue
of the signs. However, three of us nodify the reasoning of the
court of appeals. Three of us disagree with the court of appeals
that the circuit court erred in admtting evidence of the G M
val uation nethod. Although Ws. Stat. 8 84.30 is the exclusive
remedy, when the parties cannot agree on the anmount of just
conpensation, determ nation of the just conpensation is nade by a
jury after hearing evidence on various valuation nethods,
including the G M

154 Finally, we determne that just conpensation under Ws.
Stat. 8§ 32.05 does not convert the action to one under Ws. Stat.
ch. 32. The action remains under Ws. Stat. 8§ 84.30. Because
8 84.30 does not allow for litigation expenses, such expenses
including attorney fees are not available. Accordingly, we
reverse that part of the court of appeals’ decision which
affirmed the circuit court’s entry of judgnent for litigation
expenses pursuant to Ws. Stat. 8§ 32.28. W renmand the cause to
the circuit court for entry of judgnent elimnating the portion

of the judgnment which awarded Vivid litigation expenses.
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By the Court.—JFhe decision of the court of appeals is

affirmed in part, reversed in part, and remanded with directions.
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155 ANN WALSH BRADLEY, J. (Concurring). | agree with the
|l ead opinion's determnation that the legislature intended Ws.
Stat. 8 84.30 to provide the exclusive statutory nmeans by which
an advertising conpany may obtain just conpensation for a
billboard ordered renoved. | also agree with the lead opinion's
determnation that Ws. Stat. 8§ 84.30 does not authorize an award
of attorney's fees. Nevertheless, | wite separately because |
do not subscribe to the |lead opinion's carte blanche approval of
the gross incone nultiplier (@M as a nethod of determ ning just
conpensation or to the lead opinion's interpretation of the cost
approach net hod of val uation.?

56 Just conpensation is to conpensate only for the val ue
of the property, not for the value of the business. Yet, in many
cases the application of the AGMw Il result in conpensation for
| oss of business profits and for the value of expectation of
| ease renewal . Conmpensation for such items is specifically
prohi bited by our prior cases.

157 At trial, Vivid offered the testinony of both an expert
appraiser and Vivid's Chairman as to the proper valuation of the
signs ordered renoved by the Departnent of Transportation (DOT).

Both i ndi viduals offered valuations of the bill boards based on a

1A concurrence which receives the support of a majority of

participating justices on a particular issue becones the opinion
of the court on that issue. See State v. Dowe, 120 Ws. 2d 192,
194, 352 N.W2d 660 (1984); see also State v. Elam 195 Ws. 2d
683, 685, 538 N.W2d 249 (1995); State v. Qutlaw, 108 Ws. 2d
112, 321 N.W2d 145 (1982); Geiten v. LabDow, 70 Ws. 2d 589, 235
N.W2d 677 (1975); State v. King, 205 Ws. 2d 81, 88, 555 N.wW2d
189 (Ct. App. 1996).
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valuation technique often used in sales Dbetween nmarket

participants, the G M See 8A N chols on Em nent Domain, Sec.

23.04[4] at 23-52 (1997). One offered a valuation of $50,400
based on a multiple of four, and the other offered a val uation of
$44,100 based on a nultiple of 3.5. Valuations with the A M are
obtained by dividing the sales price of a "conparable" property
or enterprise by the annual gross earnings of the property sold.
The resulting ratio is then nultiplied against the annual
earnings of the property that is being appraised. See id. at 23-
58. Accordingly, the GM is an earnings-dependent valuation
t echni que. 2
158 The DOT strongly objected to Vivid's proffer of the G M
based val uations. The DOI's objections to the A M val uation were
not novel, since states and advertising conpanies have been
fighting over the nerits of GM valuations for years, wth

sporadic victories going to each side. Conpare National Adver

Co. v. State Dept. of Transp., 611 So. 2d 566, 570 (Fla. C. App.

1992) with State ex. rel. Mssouri Hwy. & Transp. Comin v.

Qui ko, 923 S.W2d 489 (Mb. C. App. 1996); Wiiteco Indus. v. City

of Tucson, 812 P.2d 1075, 1078 (Ariz. C. App. 1991). This court
has never opined as to whether the G Mis an acceptable nethod of
val uation of billboards in "just conpensation" cases, despite the

general use of the G Min market transactions.

2 |f we assume that earnings are constant, a G Mof 3.5 can
be viewed as valuing a piece of property as equal to 3.5 tines
annual earni ngs.
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159 The controversy surrounding the use of the AMin this
case exists in large part because the very foundation of the G M
is based on the sale of a business. The initial calculation of
the G M is derived not from the sale of one billboard, an
unlikely prospect as the |ead opinion concedes, but rather from
the sale of an entire advertising concern. |In such cases, it can
be "virtually inpossible to determ ne the anpbunt of incone that
shoul d be attributed to the billboard and which portion should be
attributed to the marketing and other aspects of the business."
Feder al H ghway Adm ni stration, uU. S Depart nment of

Transportation, Menorandum and Attachnment, CGuidance on the

Val uati on of Billboards, Oct. 20, 1993.°3

160 The DOT and the court of appeals cite two significant
|l egal justifications for their claim that use of the GM in
valuing Vivid s signs was i nproper. First, the DOT argues that

use of the G M automatically gives Vivid conpensation for the

| oss of "business profits.” Such a result is problematic because
in Wsconsin, |like other states, "just conpensation” does not
i ncl ude conpensation for the loss of "business profits.” See

Dusevich v. Wsconsin Power & Light Co., 260 Ws. 641, 51 N.W2d

®1f G@M in cases of this nature were derived through the
use of conparable sales of individual signs with existing | eases,
| may give sone credence to the lead opinion's reliance on the
proposition that "the remaining length of the lease is a
consideration in choosing the proper conparable "
However, as the facts here denonstrate, that is not the case.
Earnings multiples are at best an inexact nethod of valuation.
Where it is apparent from the face of the evidence that the G M
conpensates for sonething barred as a matter of |law, the G M nust
be rejected.
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732 (1952). "Business profits" is defined as those earnings
attributable to the efforts and skill of the property owner in
runni ng the business, such as a program to increase sales, and

not to the existence of the property itself. See Leathem Smith

Lodge, Inc. v. State, 94 Ws. 2d 406, 412, 416, 288 N W2d 808

(1980).

61 The court of appeals, however, rested its reversal of
the circuit court not on a "business profits" problem but rather
on that court's belief that the G M had an "Achilles Heel:" the
G M conmpensates for the value of an expectation that a |easehold
will be renewed. Li ke business profits, the value of such

expectations is not conpensable. See Riebs v. MI|waukee County

Park Commin, 252 Ws. 144, 148-49, 31 N W2d 190 (1948).

Testinony in this case indicated that Vivid was "95% certain"
that its |l eases on the two signs woul d be renewed.

162 Vivid acknow edged in its brief that the "just
conpensation"” concern of the court of appeals that the G M may
value the possibility of renewing a lease was "generally
correct,” but argued that such a concern did not exist in this
case. See Respondent's brief at 25. Moreover, Vivid did not
directly contradict the DOI's assertions that use of the G M
i ncl uded conpensation for Vivid s |ost business profits. Vivid's
only real response was that the record showed that "its business
| osses were significantly higher than what Vivid was seeking for
just conmpensation." See id. at 29. Vivid apparently argues that

because all of its business |osses are not being conpensated, the
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court should ignore the fact that sone of its business profits
are possi bly bei ng conpensat ed¥an unt enabl e proposition.

163 The | ead opinion responds to the concerns raised by the
DOT and the court of appeals both substantively and procedurally.

The | ead opi nion substantively dism sses the DOI' s concerns over
conpensation for |ost business profits by indicating that it
"fail[s] to discern what 'business profits' are associated with
an outdoor advertising sign once the sign is in place" and that
“"l'ittle if any labor is required to maintain a billboard, except
for occasionally changing a light bulb." Lead op. at 23. Thus,
in the |lead opinion's view, the value of the GMin this case is
"largely attributable to the location of the sign," and there is
no conpensation for |ost business profits.

164 The facts of this case, however, illustrate ny concern
that the use of the GMin sone cases nmay have the potential to
conpensate for |ost business profits. The Chairman of Vivid
testified that Vivid is not nerely a corporate entity which owns
the physical structure of the bill boards. Rather, Vivid is a
conprehensi ve advertising enterprise which actively markets the
availability of its billboards, enploys an artist to create the
advertising copy for its «clients, and creates the actual
advertisenent materials placed on the billboard. The Chai r man
also testified that in sone cases Vivid changes the artwork on
its billboards on a nonthly basis for the sane client. Thus,
Vivid's involvenent with its sign business also involves the

skill and managenent of an ongoi ng concern.
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165 Next | consider the court of appeals' focus on the
"Achilles' Heel" of the GM the potential conpensation for |ease
renewal . Vivid concedes that the use of the @M in billboard
cases generally requires close scrutiny since the valuation may
i ncl ude conpensation for the value of an expected | ease renewal .

Despite the court of appeals' concern in this case with such a
problem it appears from the facts of this case that no such
probl em exi sts here. The @M of 3.5 establishes the valuation
for the billboard at the equivalent of 3.5 years of earnings, but
the ground | eases on the signs in question had a term of at | east
eight nore years. Thus, while the court of appeals was correct
in theory in highlighting inherent problens with the G M the
conpensation problem it raised does not affect the outcone of
this case because the earnings used in the valuation are not
attributable beyond the terns of the present |eases.

166 Both of the concerns highlighted above denonstrate the
potentially problematic nature of the G M Al though the A Mis
generally wused in the marketplace for valuation purposes,
inherent in this earnings-dependent nethod of valuation are the

sane general concerns acknow edged by both of the parties as well
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as the court of appeal s¥conpensating for |oss which cannot by
| aw be included in just conpensation.?

67 Instead of addressing the potential for conpensation
beyond "just conpensation” when using the @Mdirectly, the |ead

opinion determnes that it is for the jury, not the court, to

eval uate the acceptability of the G M valuation. Apparent |y
acknow edging that there will be cases in which the G M includes
conpensation for "business profits" and |easehold renewal

expectancies, the lead opinion determnes that all the circuit
court need do is instruct the jury to avoid conpensating Vivid
for those unconpensable itens. This procedural resolution of the
dil emma presented by G M val uations m sconstrues the proper role
of the court and the trier of fact.

68 The circuit court acts as the evidentiary gatekeeper at
trial. This court accordingly has recogni zed that circuit courts
retain significant discretion in the adm ssion of evidence at

trial. See Grube v. Daun, 213 Ws. 2d 533, 541-42, 570 N.wW2d

851 (1997). However, as this court has also repeatedly noted, a

circuit court erroneously exercises that discretion when it

* This concurrence and the lead opinion adopt divergent
solutions to this quandary. | require the circuit court to
consider the evidence on its face and uphold the law barring
conpensation for |loss of business profits and the expectancy of
renewing a lease, even in the face of technical valuation
met hods. The | ead opinion, on the other hand, allows the circuit
court to abdicate its responsibility to prevent unlawf ul
conpensation, enhancing the prospect of additional appellate
revi ew. G ven a choice between the two positions, | chose the
former.
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applies the wong legal standard to the facts at hand. See id.
at 542.

169 As noted above, conpensation for |ost business profits
and the expectancy of |easehold renewal is inproper as a matter

of | aw. See Dusevich, 260 Ws. at 642; Ri ebs, 252 Ws. at 148-

49. If a circuit court can determine fromthe facts that a G M
valuation in a particular case includes conponents which are not

ot herwi se conpensable as part of "just conpensation,” then it is
for the court, not the trier of fact, to bar the evidence. To
reach any other conclusion would allow circuit courts to abdicate
responsibility for precluding the jury from being swayed by
i nadm ssi bl e evi dence.

170 Next, | address the |ead opinion's msinterpretation of
the cost approach.® To further buttress its adoption of the G M
the lead opinion indicates that the cost approach does not
i ncl ude any conponent of valuation for the |ocation of the sign.
The |ead opinion states, "[h]aving determ ned that the State
must conpensate Vivid not only for the sign structure and
| easehold but also for the location of the sign." The | ead
opinion additionally notes: "[w]je also conclude that all right,

title, and interest in and to the sign and the | easehol d interest

includes not only the value of the sign structure itself and

> Despite the lead opinion's interpretation of events to the
contrary, | address this issue solely to respond to what |
consider to be an attack on the cost approach used by the |ead
opinion to buttress its G Manalysis. But for the |l ead opinion's
use of this tactic, | need not wite on this issue.
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| easehol d val ue, but also the value of the sign location." Lead
op. at 15, 30.

71 However, under the cost approach the value of |ocation
is already considered in the value of the |easehold. The
| easehold wvalue is defined as the difference between the
contractual rent that the sign conpany is paying to the | andowner
and the market rent at the tine of the appraisal. See 23 CFR
8§ 750.303(c) (1989).

72 The anpunt of rent is affected by location. The better
the location, the higher the rent. Thus, the lead opinion is
incorrect when it suggests that Ilocation nust always be
considered in the cost approach in addition to the value of the
sign and the |easehold value. The value of the location is not
in addition to the value of the |easehold but rather it is
al ready included in the value of the |easehold because the val ue
of the | easehold is determ ned by a conparison of rents.

173 Wiile the lead opinion's inplicit dissatisfaction with
the cost approach may be appropriate in this case, as a genera
proposition, the cost approach is also an accepted nethod of
val uati on. Thus, to the extent the lead opinion disclains it,
t hat disclainmer is inconsistent wth the l|ead opinion's
justification for continued use of the G@M-it is a generally
accepted net hod of val uation.

74 In sum the lead opinion's carte blanche approval of
the G M fails to recognize that the G M has certain inherent
flaws which may call into question its use in particul ar cases.

In granting just conpensation based on a G Mvaluation, the State
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may actually be paying for itenms which are not conpensable as a
matter of |aw.

175 While | do not believe remand on this issue is
necessary in this particular case, as a general rule | would
require circuit courts to first scrutinize proffers of GM
valuations to determne whether the GM valuation includes
conpensation for itenms not conpensable as a matter of |aw I n
such cases, the G Mvaluation cannot go to the jury. Mbreover,
al so enphasi ze that the cost approach is an acceptabl e nethod of
val uation in nost cases.

176 Wiile | wite separately for the reasons discussed
above, | join the lead opinion in declaring Ws. Stat. ch. 84 to
be the exclusive statutory nmeans of pursuing just conpensation
and join the lead opinion's determnation that Vivid is not
statutorily entitled to attorney's fees. Accordi ngly, I
respectfully concur.

177 1 am authorized to state that Chief Justice Shirley S
Abr ahanson, Justice Donald W Steinnetz, and Justice Janine P.

Geske join this opinion.
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